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each party and what they potentially stand to
gain (or lose) through the contract. Of course, the
summary would not be binding and would have
no bearing on the validity of the provisions in
the contract. But it could play an important role
in helping the public to make a more relevant
input into the terms of a service delivery
agreement. It would also help those performing
monitoring obligations to understand the
essential obligations of the parties and the nature
of information that needs monitoring.

Victoria Johnson
Sonnenberg Hoffmann Galombik

This article is written in Victoria Johnson’s
personal capacity. Research was done

as part of an ICCO-funded project on the
outsourcing of municipal services.

The new
municipal PPP
regulations

Regulations governing public/private partner-

ships (PPPs) in the local government sphere

came into effect on 1 April 2005. Section 120

of the Municipal Finance Management Act

(MFMA) also regulates PPPs, and the new

PPP regulations have the effect of elaborat-

ing or expanding on some of the concepts

introduced in section 120.

Of particular interest to those who work with

contracts relating to municipal services

(municipal officials, consultants, private sector

contractors whose businesses constitute

municipal services) will be the way in which the

new PPP regulations interface with the, by now

more familiar, provisions of Chapter 8 of the

Systems Act 32 of 2000.

Apply both MFMA and Systems Act

Where a municipality is considering concluding

an agreement with a private sector party for the

provision of a municipal service, it is quite

possible that the transaction will constitute both

a service delivery agreement, as contemplated in

the Systems Act, and a PPP, as contemplated in

the MFMA and the PPP regulations. A service

delivery agreement is an agreement between a

municipality and an ‘external mechanism’

We invite all municipal managers,

councillors and other interested municipal

stakeholders to submit articles on new by-

laws, policies or practices that you have

developed. By publishing your success

stories in the Local Government Bulletin,

best and innovative practices can be

shared to assist other municipalities

grappling with issues of common concern.

Proposals and articles can be forwarded

to Reuben Baatjies (rbaatjies@uwc.ac.za).
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key points
(including a private sector company or other

legally recognised private entity), in terms of

which the external mechanism provides a

municipal service either for its own account or

on behalf of the municipality. The definition of a

PPP covers an agreement in which a private

party performs a municipal service for, or on

behalf of, a municipality for its own commercial

purposes, assumes substantial financial,

technical and operational risk in relation to

performance of the service and receives a benefit

from its performance of the service by way of

consideration paid by the municipality and/or

charges or fees to be collected from users of the

service.

So, for example, where a municipality

appoints a private company to design and build

and then to operate, on behalf of the

municipality, a new waste disposal site, the

agreement may constitute both a service delivery

agreement and a PPP.

What must a municipality comply with when

it is contemplating a transaction that may be

both a service delivery agreement and a PPP?

Section 78 Procedure

The first thing the

municipality must do is

decide whether, in its

circumstances, section 77 of

the Systems Act obliges it to

comply with the procedure

contained in section 78. If the

proposed new waste disposal site will amount to

a significant extension of its existing waste

disposal facilities, then the obligation to comply

with section 78 is triggered.

This has important implications from a PPP

perspective: legally, the municipality cannot

consider a PPP until it has completed the

assessment prescribed in section 78(1) of the

internal mechanism possibilities and has then

decided, in terms of section 78(2), to ‘explore the

possibility’ of using an external mechanism to

provide the service.

MFMA feasibility study

To explore external mechanisms, the

municipality must carry out further assessments

and feasibility studies. However, before it

initiates these, the PPP regulations say it must

notify the National Treasury

and the provincial treasury

that it intends to carry out a

feasibility study for a PPP. If it

is asked to do so, it must

appoint a transaction advisor

for the proposed PPP. It may

then carry out the required

studies.

Municipalities would be well advised to

design a single, comprehensive feasibility study

that covers the issues required in terms of

sections 78(3)(b) and (c) of the Systems Act,

section 120(4) of the MFMA and regulation 3 of

the PPP regulations. Technically, the study will

then be carried out in terms of section 78(3) of

the Systems Act, with municipalities able to

show that, from a content perspective, the study

meets the requirements of regulation 3(3) of the
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PPP regulations and that, from a procedural

perspective, there is therefore no need for a

separate PPP-specific feasibility study.

Combining the enquiries

Once the studies have been completed, they
need to be considered by the municipal
council. The Systems Act does not explicitly
make this a requirement, but it is implicit in
that the decision to conclude a service delivery
agreement (the only method by which a
municipality can appoint an external
mechanism) is one of the matters which, in
terms of section 59 of the Systems Act, cannot
be delegated by a municipal council. The
MFMA is explicit on this requirement [and the
PPP regulations are explicit on this
requirement where the municipality combines
the Systems Act and PPP feasibility studies:
see regulation 3(3)(b)].

In terms of section 120(6), the report on the
study must be submitted to the council for a
decision in principle on whether the
municipality should continue with the
proposed PPP. Section 120(6) also prescribes
public participation procedures with which the
municipality must comply.

In addition, the municipality must solicit
the views and recommendations of the
National Treasury, the Department of
Provincial and Local Government and in some
cases, for example, electricity, the national
department responsible for the sector in which
the municipal service falls. Once the
municipality has decided in principle that it
wishes to proceed with the PPP, the
procurement process, again regulated by the
Systems Act, the MFMA and the PPP
regulations, can then start.

KwaZulu-
Natal’s new
Premier’s
Co-ordinating
Forum

On 19 April 2005 a new intergovernmental

forum was launched for the provincial govern-

ment and municipalities in KwaZulu-Natal.

The forum, called the Premier’s Co-ordinating

Forum (PCF), reflects the structure and spirit

of the Intergovernmental Relations Frame-

work Bill of 2005 currently before Parliament.

The signing of the Protocol at the Durban

International Convention Centre made good

the initiative of the Premier of KwaZulu-Natal,

Sbu Ndebele, first announced in his first State

of the Province address in 2004.

Objects of the PCF

The Protocol sets out the following objects of the
PCF:
• to promote and facilitate intergovernmental

relations and co-operative government
between the Province and the municipalities
in the province;

• to seek unity of purpose and co-ordination of
effort around the development priorities of
the province; and

• to ensure effective and efficient service

Kate Reynolds
Mallinicks Inc.


